Introduction

TAKINGS LAW DETERMINES WHEN governmental action has such
an impact on private property that a remedy, by way of injunction, damages, or forced condemnation, is required by Just Compensation clauses in state and federal constitutions. 1-11 (1972) .
2. Error! Main Document Only.The Fifth Amendment to the Constitution provides in relevant part: " [N] or shall private property be taken for public use, without just compensation." U.S. CONST. amend. V. State just compensation provisions are similar to the federal just compensation clause, except that many add that "damaging" of private property will also give rise to a takings claim. See, e.g., CAL. CONST. art. I, § 19(a) ("Private property may be taken or damaged for a public use and only when just compensation . . . has first been paid . . . ."); UTAH CONST. art. I, § 22 ("Private property shall not be taken or damaged for public use without just compensation."). UNIVERSITY OF SAN FRANCISCO LAW REVIEW [Vol. 49 prohibitions against the filling of wetlands, 3 prohibitions on the sale of eagle feathers, 4 and restrictions on modifying historic structures. 5 Takings doctrine, 6 however, is in serious disarray. Courts and commentators have long been baffled by identification of the relevant property for purposes of takings analysis and determining exactly when a "taking" occurs. 7 This Article addresses the takings problem by proposing that we change the discourse. The Article suggests that a cognitive science approach to the takings field will result in a reconstruction of this area that will allow us to better address the concerns underlying the present doctrinal confusion. Part I describes the field of cognitive science, which seeks to organize knowledge in terms of what we perceive and the way we use cognitive models to learn and re-learn the world around us. 8 The Article demonstrates that legal doctrines can be productively viewed as cognitive models. The Article then critically analyzes the strengths and shortcomings of viewing legal doctrines in cognitive terms. 9 Part II illustrates the application of the cognitive science approach to the takings area. 10 Since the area has proved particularly intractable under conventional legal analysis, 11 it is an especially useful laboratory in which to 3. Palazzolo v. Rhode Island, 533 U.S. 606, 611-12 (2001) ; Lost Tree Vill. Corp. v. United States, 707 F.3d 1286 , 1288 (Fed. Cir. 2013 .
4. Andrus v. Allard, 444 U.S. 51, 52-54 (1979) . 5. Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 107 (1978) . 6. For a more thorough examination of the takings doctrine, see infra Part II. 7. See Error! Main Document Only.Penn Cent. Transp. Co., 438 U.S. at 124 (" [T] his Court, quite simply, has been unable to develop any 'set formula' for determining when 'justice and fairness' require . . . [compensation] by the government . . . ."); see also San Diego Gas & Elec. Co. v. City of San Diego, 450 U.S. 636, 649 n.15 (1981) (Brennan, J., dissenting) ("One distinguished commentator has characterized the attempt to differentiate 'regulation' from 'taking' as 'the most haunting jurisprudential problem in the field of contemporary land-use law . . . one that may be the lawyer's equivalent of the physicist's hunt for the quark.'" (quoting CHARLES HAAR, LAND-USE PLANNING 766 (3d ed. 1976)); Gideon Kanner, Hunting the Snark, Not the Quark: Has the U. S. Supreme Court Been Competent in Its Effort to Formulate Coherent Regulatory Takings Law?, 30 URB. LAW. 307, 308 (1998) ("The incoherence of the U.S. Supreme Court's output in this field has by now been demonstrated time and again by practitioners and academic commentators ad nauseam, and I refuse to add to the ongoing gratuitous slaughter of trees for the paper consumed in this frustrating and increasingly pointless enterprise."); Lynda J. Oswald test a cognitive science approach. Cognitive analysis reveals that conventional takings doctrine is a captive of the public-private distinction, which posits a domain of private existence completely separate from government. 12 Because property rights gain significance only when enforced by government, and since conventional takings doctrine presupposes instead sharply differentiated public and private domains, the use of conventional takings analysis to differentiate a clear boundary between public and private spheres in property law is bound to fail. 13 Cognitive analysis points the way toward alternative formulations of takings analysis that do not suffer from that critical weakness.
I. Cognitive Science
A. What is Cognitive Science? 14
Cognitive science 15 is the study 16 of how we acquire, process, and use ("Regulatory takings doctrine . . . is famously incoherent."); Rose, supra note 7, at 561 ("By far the most intractable constitutional property issue is whether certain governmental actions 'take' property without satisfying the constitutional requirements of due process and just compensation."). State, 15 THEORETICAL INQUIRIES L. 1, 2-3 (2014) ("[F] ocus [ing] on the survival and perhaps revival of the distinction in the regulatory state of the twenty-first century, and sketch [ing] what form it may take today."); Christian Turner, Law's Public/Private Structure, 39 FLA. ST. U. L. REV. 1003 REV. , 1004 REV. -08 (2012 (suggesting that the categorization of laws as public or private should depend on the relative institutional capacities of public or private actors).
See generally Hila Shamir, The Public/Private Distinction Now: The Challenges of Privatization and of the Regulatory
13. One way to address the problems that the embedded public-private distinction causes for takings doctrine is to reconstruct takings doctrine by conceiving of property rights in the same fashion as we think of sovereignty rights. See John Martinez, Reconstructing the Takings Doctrine by Redefining Property and Sovereignty, 16 FORDHAM URB. L.J. 157, 176-78, 187-94 (1988) . In the present article, I suggest an alternative approach that transcends legal doctrine and posits a radically different way of looking at law in general and at takings doctrine in particular. EDUC. 290, 290-91 (1992) .
16. It is not a single unified field, but instead exists as a composite of portions of "philosophy, psychology, artificial intelligence, linguistics, anthropology, and neuroscience." HOWARD GARDNER, THE MIND'S NEW SCIENCE 6-7, 38-45 (1985) . UNIVERSITY OF SAN FRANCISCO LAW REVIEW [Vol. 49 information. 17 The insight of cognitive science provides that meaning is in large part a function of things we already know. 18 These things are method constructs for information processing and memory constructs for information retention. Such constructs are embodied in a "cognitive" dimension of human activity with respect to information. 19 They may be expressed in visual terms, such as pictures, diagrams, or graphs, 20 or in Issue 3]  A COGNITIVE SCIENCE APPROACH TO TAKINGS  469 conceptual terms such as analytical models, paradigms, schemas, stock stories, narratives, or rules. 21 For example, the idea of "an apple" may be represented in visual terms by the picture of an apple that we saw in our first-grade reading books. In conceptual terms, it may be represented as an example of a food group we call "fruits" or as an example of the items which we can usually safely consume. 22 We live and re-live our experiences through our cognitive models. 23 Thus, we recognize apples because of our cognitive construct of "appleness," and can adjust our behavior accordingly. If we hold a ripe apple in our hand, applying what we already know about apples, we can go ahead and eat it without further concern. Knowledge is therefore a process of "recognition" or "knowing again," as well as the acquisition of fresh awareness. 24 At that more specific level of analysis as well, then, a cognitive science approach to law resembles the explanatory method of chaos theory.
21. Edward L. Rubin, The Practice and Discourse of Legal Scholarship, 86 MICH. L. REV. 1835 , 1838 -39 (1988 ("[O] ur sense of reality is determined . . . by the cognitive constructs that make thinking possible.") (emphasis added); GARDNER, supra note 16, at 383 ("Any number of vocabularies and conceptual frameworks have been constructed in an effort to characterize the representational level-scripts, schemas, symbols, frames, images, mental models, to name just a few."). See also MANDLER, supra note 18 (discussing the relationship of "schema theory," another branch of the cognitive science tree).
22. Cognitive constructs also may be used as metaphors to express a collection of characteristics. For example, an apple may be a cognitive construct symbolizing good health, as in the expression, "an apple a day keeps the doctor away." The expression, "an apple for the teacher," may be an ambiguous construct symbolizing either healthy appreciation for a teacher, or, in contrast, obsequious behavior to curry favor.
23. MANDLER, supra note 18, at 112. Selection and abstraction, interpretation and integration surely occur. We would be in a sorry state without them. But to understand these processes in detail requires us to understand the knowledge structures of the processor, since it is these structures that determine what is selected and abstracted, that control interpretation, and into which new material is integrated.
Id.
24. GARDNER, supra note 16, at 126.
[R]esearchers have come to appreciate anew that human subjects do not come to tasks as empty slates: they have expectations and well-structured schemata within which they approach diverse materials . . . . Thus, an influential alternative approach in cognitive psychology focuses . . . on how the organism, with its structures already prepared for stimulation, itself manipulates and otherwise reorders the information it freshly encounters-perhaps distorting the information as it is being assimilated, perhaps recoding it into more familiar or convenient form once it has been initially apprehended.
Gerald Frug makes similar observations in his article on cities:
In this limited endeavor, I suggest that people perceive the world by selecting out those UNIVERSITY OF SAN FRANCISCO LAW REVIEW [Vol. 49 Cognitive models have descriptive and normative dimensions. The descriptive dimension may be defined as an approximation of reality as it is. The normative dimension may be defined as an approximation of reality as it should be. Each of these dimensions may be expressed in terms of past, present, and future time frames. The descriptive and normative dimensions of cognitive models play off each other. For example, there is constant interplay between what we were like, and what we wish we had been like when we were young. Our memories begin to fade as our standards for ourselves change, so we may tend to believe that we were, in fact, the ideal child that we imagine that things which seem important to them and that their actions are tailored to those selected perceptions. Thus, the empirical world-the economic, demographic, and political activities that affect city life-has been the source of people's understanding of cities, and has affected their ideas of and actions regarding city power. But their frames of reference, their liberal ideology, have organized the mass of empirical data and experience in a way that has channeled their perceptions and actions, and therefore has influenced the development of the cities. To put it another way, there has been a continual process of accommodation of people's ideas about cities to the empirical world as they saw it and at the same time what was seen has been affected by selecting out, or assimilating, possible perceptions of the world and of the city to conform to preexisting ideas. The combined process of accommodation of ideas to experience and assimilation of experience to ideas means that, to some extent, the world is made to conform to our ideas and, to some extent, our ideas are made to conform to the world. Such a process should not be totally unfamiliar to lawyers, who understand the world as presenting problems that demand legal solutions (a role for experience) and the enactment of laws as changing that world by affecting human behavior (a role for ideas). The methodology applied here merely broadens that view. It is not only the passage of laws that affects how cities develop. Our ideology, that is, our way of understanding the world, affects our selection of the laws we pass, and that understanding itself, in addition to the laws it generates, affects people's actions and thus the development of social life. Gerald E. Frug, The City as a Legal Concept, 93 HARV. L. REV. 1057 REV. , 1079 REV. -80 (1980 (footnotes omitted). Frug acknowledges that this dynamic may derive from any of the various areas of learning, including Gestalt psychology, phenomenology, Marxism, structuralism, or the later Wittgenstein. Id. at 1079 n.92. Gardner makes a similar observation by gathering up the fields of philosophy, psychology, artificial intelligence, linguistics, anthropology, and neuroscience under the umbrella of cognitive science. GARDNER, supra note 16, at 6-7 (describing that "cognitive science" exists as a composite of portions of each of these fields, not as a single, unified cognitive science).
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A COGNITIVE SCIENCE APPROACH TO TAKINGS 471 every child should be. To extend the example into the present time frame; as our standards for ourselves change, we may tend to believe that we are, in fact, the people we believe we should be. Reaching into the future, in this same way, we may tend to believe that we will, in fact, become the people we think we should be.
The interplay between the descriptive and normative dimensions of our cognitive models has profound implications. If what we see is a function of what we want to believe is real, then we will only see what we want to see. Our cognitive models, thus, are not just tools we use to observe the world; they also embody and implement our values by determining what we see and how we value (or devalue) what we see. If this interaction between the descriptive and normative dimensions of cognitive models exists in reference to the physical world, it is reasonable to believe that it also exists in reference to the world of ideas, such as the realm of law.
Cognitive models are not new in the law. We use powerful cognitive representations about reality and about the processes of reasoning in lawand we may do so implicitly and without reflection. For example, we use "A v. B" to represent the "reality" of an appellate resolution of a legal dispute. This is the symbolic expression of a dichotomy, one of the most powerfully captivating forms of reasoning. 25 It embodies the idea that either A or B will win. The possibility that both will win, or that both will lose, does not fit comfortably within that cognitive construct. We also reify the symbolic representation of the dispute by treating the cognitive construct as if it were reality: we make arguments for each side. As the substantial literature on alternative dispute resolution demonstrates, reality is far from that paradigm of sharply focused contests turning on a few issues. 26 Another example of cognitive modeling in law is the classic formulation of how first year students approach the briefing of cases:
Facts Analysis Conclusion This model communicates a deductive process that moves from identification of the facts, to identification of the questions raised by those facts, to the identification of the applicable rules for resolving those facts, to a discussion of the interrelationship of facts, rules, and issues, and then moving inexorably to the conclusion in the case. However, as we become more familiar with the workings of judicial decision making, this formal approach quickly breaks down. We find that the rules reflect deeper social values, that the rules change as values change, and that values change as society changes. We learn that facts become relevant or irrelevant according to the applicable doctrine. We learn that the identity of the issues is affected by whether the doctrine is in flux or relatively stable. We find that analysis can take many different forms, and, finally, we discover that conclusions are ephemeral, controlling only with respect to the space and time that gave rise to the particular dispute.
Cognitive science seeks to place talk of the cognitive dimension of human activity on an equal footing with conventional modes of discourse. 27 There is a well-established tradition of incorporating ideas from the natural sciences 28 and social sciences 29 into legal analysis, 30 so it is not surprising that a significant body of scholarship has already developed around the application of cognitive science to law. 31 conversation.
B. A Cognitive Science Approach to Law
Cognitive science explains that the processes of formation, use, and transformation of cognitive models are systematic and imaginative. The first step involves the "basic experiences" common to all human beings by virtue of the general structure and functioning of the human organism in its environment. 32 For example, one of these basic experiences is our primal discovery "that we can obtain desired objects by moving toward them through space." 33 As a second step, we conceptualize-or imaginecognitive models that embody these basic experiences. Thus, we may imagine a source-path-goal cognitive model to represent the basic experience of obtaining a desired object by moving toward it through space. 34 Third, we may use the source-path-goal cognitive model and its source, basic experience to "experience" more abstract purposive behaviors, such as our conceiving of a half-completed task as "being halfway there." 35 Finally, we may use the source-path-goal cognitive model as the basis for metaphors to structure other aspects of our existence. Thus, the metaphor, "Life is a journey," may be elaborated from the source-path-goal cognitive model to conceptualize the nature of life. 36 We use cognitive models and their derivative metaphors to understand, retain, and apply more complex concepts. 37 Legal concepts thus can be profitably explored in terms of a cognitive science approach. 38 For example, conceived in terms of cognitive models, legal doctrine may be said to arrange legal analysis into core areas of certainty-in which "most legally trained observers committed to applying [a] rule will experience the LEGAL STUDIES 270-356 (1987) rule as having sufficient structure to constrain decision"-and peripheries, where the degree of "fit" between the cognitive model and the particular circumstances leads to indeterminacy, and where metaphoric extensions of the cognitive model inform the manner in which we resolve cases. 39 Expressing substantive legal doctrines as categorical imperatives reveals their core-and-periphery structure. Thus, for example, "if there are facts evidencing an offer, an acceptance and consideration, then the legal conclusion that there is a contract can be drawn." 40 Or, "if there are facts evidencing a governmental approval of a construction project, upon which a developer has substantially and reasonably relied in good faith, then the legal conclusion can be drawn that the developer has a vested right to continue the project to its completion even though the prevailing zoning regime has been changed to prohibit the project." 41 There are circumstances that fall clearly within the cores of these doctrines. For example, if a person does not assent to be bound, then in the absence of any other factors suggesting that we find an enforceable relationship, no contract will be found. 42 533-38 (1986) (also referring to "force fields" of legal doctrines). The "core" of legal doctrines might also be viewed as the idea of the "determinate" character of law: "The main criterion for judging the existence of a determinate answer is whether virtually any intelligent person familiar with the legal system would conclude, after careful study, that the law provides that answer." Kent Greenawalt, How Law Can Be Determinate, 38 UCLA. L. REV. 1, 3 (1990) . The rhetorical technique of conceptualizing legal analysis dealing with "force fields" with cores and peripheries, of course, is itself a cognitive model. It allows us to ask whether there are any rules for determining which particular legal rulecognitive model-is applicable in any given situation. This "characterization" step can have a powerful effect on the outcome in any particular case. Our central project here, however, is not to deal with the substance of outcomes, but to demonstrate that the cognitive approach can help illuminate the way in which we do legal analysis.
40 reasonably relied, so no vested right will be found. 43 Exploring these legal doctrines at their peripheries, suppose a promisee reasonably understands a promise as intended to induce action, and reasonably relies upon it to his or her detriment or to the benefit of the promisor. Then one can say that another cognitive model, promissory estoppel, has been brought into play. 44 Similarly, suppose a person completes a construction project and a good reason of social policy in such a scenario (such as the need to avoid waste), screams out for consideration. Then the nonconforming use theory, whereby governments must allow a reasonable time for such persons to realize their investment in such projects, comes into play. 45
C. The Special Role of Standards of Judicial Review
Judicial review of governmental action is a court's appraisal of the correctness of government conduct. 46 Government conduct may take the form of legislative, judicial, or administrative action. Standards of judicial review are the cognitive lenses through which courts perceive governmental conduct. The elements of such cognitive constructs define not only the "reality" which courts perceive, but also the standard against which the validity of that reality will be measured. 47 Standards of judicial review of governmental action play a crucial role in legal doctrine. Traditional "legal process" forms of judicial review, for instance, 48 examine the validity of governmental action in reference to 45. See, e.g., Metromedia, Inc. v. City of San Diego, 610 P.2d 407, 410-12, 425-28 (Cal. 1979) , rev'd on other grounds, 453 U.S. 490, 493-97 (1981) classifications, such as race, are involved. 54 In those settings, courts inquire whether the government can show an "important" or "compelling" governmental objective to be achieved, whether the means involved is likely to "substantially advance" or is "necessary" to the achievement of the objective, whether there are "alternative channels" for the exercise of the fundamental right involved, and perhaps whether the government has selected the least restrictive means to achieve that objective. 55 In comparison to these traditional approaches to standards of judicial review of governmental action, revisionist economic theories seek to have courts ensure that legislatures are acting "efficiently." 56 "Civic virtue" forms of judicial review, in contrast, seek to have courts assure that legislatures are sufficiently "public-regarding." 57 Regardless of which theoretical foundation is used, standards of judicial review embody significant substantive values that are implemented each time the standards are applied. As such, they are particularly powerful kinds of cognitive models. Therefore, we cannot fully understand legal doctrine in cognitive terms without taking the role of standards of judicial review into account because, in a very real sense, substantive law is manifested through such standards. 
D. The Strengths and Shortcomings of a Cognitive Approach to Law
A significant advantage of cognitive legal epistemology is that it expands the methodology of legal analysis to include the role of diverse human experiences. This is particularly evident in critical race theory, in which scholars of color and feminist scholars argue that if the perception of law and legal analysis is in significant part a product of one's experiences, and given that experiences of people of color and women differ significantly from males who are not people of color, then the methods of analysis brought to bear on law by people of color and women will differ commensurately from the methods used by males who are not people of color. 58 Such an experientialist epistemology provides a useful theoretical structure for the elaboration of diverse perspectives of law. In applying that structure, this Article makes both descriptive and normative claims: an experientialist epistemology may help us understand how conventional legal analysis proceeds and perhaps can also guide us toward how it should proceed. 59 Conceiving of legal analysis in cognitive terms helps us not only to The process of philosophical thought moves typically from a first, inadequate, but ardent apprehension of some novel idea, figuratively expressed, to more and more precise comprehension, until language catches up to logical insight, the figure is dispensed with, and literal expression takes its place. Really new concepts, having no names in current language, always make their earliest appearance in metaphorical statements; therefore the beginning of any theoretical structure is inevitably marked by fantastic inventions. Id.
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A COGNITIVE SCIENCE APPROACH TO TAKINGS 479 recognize the cognitive structure of law, but also to more clearly appreciate that such cognitive structuring is both liberating and constraining. Cognitive models help us cope with reality by allowing us to use embodied experiences to structure our perceptions and responses to life. At the same time, however, they constrain our ability to "see" things that may be important. 60 They do so in at least three significant ways. First, as embodied experiences, they are static representations of a reality that changes: what may have existed in the past may not exist when we use the models to inform us about the present or the future. Second, they filter out data which may be important; thus, our use of cognitive models may lead us astray, either because they were faulty to begin with or because they have become outdated. Third, we may begin to engage in idolatry by treating the models as if they were reality. We do so in at least two ways. First, we begin to address the models instead of reality. For example, instead of asking whether it is unfair for someone to be subjected to a new zoning regime, even though the person started construction before the law was changed, we instead ask whether the person has a proper permit and has substantially relied on the permit in good faith. While such a construct is useful in the ordinary situation in which a sophisticated developer is involved, it may be inappropriate in other settings. For example, suppose an elderly person began conversion of a single-family residence to a duplex when duplexes were allowed in the neighborhood. Suppose further that she is on a fixed social security income and needs the revenue from the extra unit to make ends meet. Finally, suppose that she merely received oral assurance, not a formal written permit from the building department. The vested rights doctrine 61 -and, in fact, most estoppel regimes 62 -would not allow her to finish the conversion if, in the meantime, duplexes have been zoned out of the neighborhood. Thus, consideration of the underlying reasons for the vested rights doctrine, such as the impact on the property owner in comparison to the interests of 63 We elaborate cognitive models through metaphors. Metaphors are figures of speech in which two objects or relationships are compared using at least one similarity that they share. 64 For example, when we say that someone is a tiger, we are stating that he shares at least one similarity with a tiger, perhaps aggressiveness. Using a metaphor enables us to transmit a substantial amount of information with a single, powerful rhetorical device. Knowing that someone is a tiger also conveys to our listener that he or she would not want to tangle with this person, since tigers have claws and fangs. Unfortunately, metaphoric representations are packages, which may contain unintended or unsubstantiated information. Accordingly, metaphoric communication may make something appear selfevident, which is far from what is intended or justified in the circumstances. Thus, someone may be a "tiger" at work, but a "pussycat" at home. The tiger metaphor alone, however, carries with it the information that a tiger is a tiger all of the time.
We use metaphors in law extensively. One of the first metaphors students learn in law school is that law is a seamless web. 65 Legal principles are strands in a web that are tied to every other legal principle, if only remotely. This is a useful metaphor because it helps in understanding, for example, that a vested rights rule may blend into an estoppel rule, and the two may blend into a nonconforming use rule, 66 and all three may blend into a takings rule. 67 67. These can all be mapped onto a continuum in which a nonconforming use is a completed project, such as an existing duplex in a zone that has been changed to single family residential. As a general rule, such a structure may remain until the person has amortized his/her investment and/or the useful life of the building. But suppose someone merely obtained a building permit, incurred substantial liabilities, and performed substantial construction in good- A cognitive approach to law facilitates understanding of the processes of legal change, but it does not do so predictably. As legal doctrines change over time, we may trace their development in cognitive terms; legal theories as cognitive constructs can evolve over time, interact with neighboring theories and be completely replaced by new theories reflective of more contemporary experiences, metaphors, cultural knowledge, and economic experience. 68 This results in indeterminacy regarding which theory applies in any given case, which metaphoric elaborations inform that theory, and whether, when, and how a theory may evolve into or be supplanted by another theory. This indeterminacy, however, does not diminish the explanatory power of the cognitive science approach to law, but merely confirms the contingent character of our thought processes. 69 Cognitive science rejects the objectivist claim that there is a mind-body dichotomy faith reliance on the permit before the zoning was changed? Then the person would have the right to continue the construction to its completion, at which point the structure would be a nonconforming use subject to being removed in a reasonable period of time as any other nonconforming use. But suppose that there was no "permit" as such, but that there were substantial and specific representations by the local city council that the construction would be allowed to continue even after the zoning was changed. Then, unless some overriding public policy would be offended, the person would be able to continue the project to completion under an "estoppel" doctrine in spite of the changed zoning. But what if there had been no permit or representation and the landowner had instead merely bought the property with the expectation of developing it as duplexes by the time the zoning was changed? Then the just compensation clause would ask whether the government would be required to allow the construction to continue, on the ground that the proposed rezoning "goes too far" and constitutes a "taking" of property.
68. For an examination of First Amendment doctrine in cognitive terms, see Winter, Transcendental Nonsense, supra note 1416, at 1186-95 (tracing evolution from a rudimentary first amendment "idealized cognitive model," or "ICM," consisting of the image of an individual on a soapbox and the image of a basement press cranking out leaflets, to a more sophisticated marketplace of ideas ICM, which entails the metaphors of minds as machines, and ideas as products and commodities). Later in the same article, Winter examines commerce clause doctrine and demonstrates how a container ICM, whose metaphor is a stream of commerce, is replaced by a source-path-goal ICM, whose metaphor is a journey. whereby cognitive models correspond to some part of the body's experience in the world and that, therefore, there must be a "true" cognitive model that accurately represents reality and against which all other models can be measured; instead, cognitive science proposes that cognitive models are simply phenomena that describe how humans behave. 70 A liberating insight of cognitive science is that there is no "perfect" cognitive model, only different models. 71 Cognitive science thus accommodates different solutions to problems. Different people may entertain different solutions to the same problem, depending on their unique experiences. 72 In fact, the same individual may entertain different solutions to the same problem, depending on which cognitive model or models the person applies. 73 This does not necessarily lead to the "slide to solipsism," 74 whereby there are no right answers-because there are no wrong answers-as there is no objective reality against which to measure any answer. Such criticism presupposes that it is answers we seek, rather than illumination of the processes that we use to arrive at answers. 75 We can apply a cognitive approach to law by (1) describing the core and periphery of legal doctrine in any given field in conventional terms; (2) identifying the basic experiences, cognitive models, and related metaphors which legal doctrine may embody; (3) critically analyzing these basic experiences, idealized cognitive models, and metaphors to review their 70 Protection Clause provides a monetary remedy for circumstances in which governmental action detrimentally affects one person's private property, while not similarly affecting the property of others who are similarly situated. Equal Protection Clause jurisprudence, however, has developed a tiered structure of judicial review, under which economic interests affected by governmental action are given only minimal protection. 83 When purely economic interests are affected, it is fairly settled that a court will afford a remedy only if the means used is not rationally related to the achievement of a legitimate governmental objective. 84 That standard of review is highly likely to result in sustaining governmental action. For that reason, the Equal Protection Clause, when used as a device for protection of private economic interests from governmental action, has more or less withered on the vine. 85 The Contract Clause, by its terms, only protects against unreasonable interference with contracts by state legislative action. 86 The limited scope of Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceeding for redress. 42 U.S. C. § 1983 (1982) .
83. Classifications affecting suspect traits or fundamental rights are subjected to strict judicial scrutiny. Under strict scrutiny, the burden is on the government to demonstrate that the classification is necessary to achieve a compelling state interest. If quasi-suspect classifications, such as gender, illegitimacy or disability are involved, a middle-tier form of judicial review, whereby the government must show a substantial rather than a necessary relationship to an important rather than a compelling governmental interest is triggered. See, e.g., Kirchberg v. Feenstra, 450 U.S. 455, 459 (1981) 96 for public use without payment of just compensation. Two major settings arise: the generally uncontroversial direct condemnation setting and the nondirect condemnation setting. With the direct condemnation setting, the government acts purposefully to acquire private property for some public project, so there is usually no question that property is affected, the government has taken it for public use, and the government will provide has been an abuse of power, and whether the actions have no rational relationship to a legitimate governmental objective); Nelson v. City of Selma, 881 F.2d 836, 838 (9th Cir. 1989 430, 431 (7th Cir. 1989 ) (asking whether the decision allegedly denying substantive due process is "invidious or irrational"). As in takings analysis, there is a requirement that the governmental action be ripe for review, so the decisions must be "final" with respect to the property at issue. See, e.g., Greenbriar, 881 F.2d at 1571. However, in contrast to takings analysis, there is no requirement that compensation be sought prior to bringing suit under substantive due process. Id. at 1574 n.8. Local government actions found valid under substantive due process may nevertheless require that the government pay compensation for a "taking" of property. Lake Lucerne Civic Ass'n, 878 F.2d at 1370. 95. State just compensation provisions are similar to the federal Just Compensation Clause, except that many add that "damaging" of private property will also give rise to just compensation. See, e.g., CAL. CONST. art. I, § 19 ("Private property may be taken or damaged for a public use and only when just compensation . . . has first been paid to, or into court for, the owner."); UTAH CONST. art. I, § 22 ("Private property shall not be taken or damaged for public use without just compensation.").
96. The prohibition also applies to taking by the federal government of property held by state and local governmental entities. United States v. 50 Acres of Land, 469 U.S. 24, 31 (1984) .
A COGNITIVE SCIENCE APPROACH TO TAKINGS 487 the remedy of just compensation to the owner. 97 For example, if I own a vacant lot that happens to be located in the path of a proposed freeway, there is no question that the government can use its inherent power of eminent domain to bring a direct condemnation proceeding at which experts will battle to determine the amount of compensation I will receive. 98 Problems arise, however, in the non-direct condemnation setting, where governmental conduct varies from the classic direct condemnation script. 99 Suppose that, when I purchased the vacant lot, it was zoned for apartment buildings. If the city thereafter rezones the area to allow only single-family residences in order to reduce traffic congestion, noise, and the overall crowded conditions that apartment buildings bring, then it is far from clear whether my lost expectation of someday constructing an apartment building is "property," whether the governmental down-zoning constitutes a taking, and whether any remedy should be provided.
In the non-direct condemnation setting, the United States Supreme Court has announced four takings tests. 100 The first test is the Permanent Physical Occupation (PPO) setting, in which the government, or a third party authorized by the government, physically occupies private property permanently. 101 In the second, Complete Deprivation of Economically Valuable Use (C-DEVU) test, the government regulation does not necessarily result in a physical occupation, but nevertheless deprives the owner of all value or economically beneficial use. 102 In the third, Partial S. 26, 33 (1954) ("Once the object is within the authority of Congress, the right to realize it through the exercise of eminent domain is clear. For the power of eminent domain is merely the means to the end."); City of Oakland v. Oakland Raiders, 646 P.2d 835, 837 (Cal. 1982 ) (explaining that eminent domain power is an "attribute of sovereignty," which authorizes the taking of intangible personal property such as a professional football franchise).
99. See generally MARTINEZ, supra note 88, § 2:9 (discussing four types of non-direct condemnation settings). 100. Id. § § 2:9-2:20 (elaborating on the four takings tests Deprivation of Economically Valuable Use (P-DEVU) test, the government regulation deprives the owner of part of the owner's property value or economically beneficial use. 103 The fourth, Land Use Exactions test for takings, involves "circumstances in which government regulatory conduct requires an owner to convey a property interest to the government." 104 That test arose from two cases. In Nollan v. California Coastal Comm'n, 105 the Coastal Commission conditioned the issuance of a permit to build a residence on a beachfront lot on the landowner's dedication of an easement allowing the public to traverse a strip of the lot between the owner's seawall and the mean high-tide line. 106 In Dolan v. City of Tigard, 107 the City conditioned the issuance of a permit to expand a store and parking lot on the landowner's dedication of an easement for water runoff and an easement for a bike/pedestrian path over the landowner's land. 108 The Nollan/Dolan cases require that when the government conditions a land development permit upon the conveyance of an easement to the public, the government must provide an individualized determination showing that the extent of harm prevented by the conditions imposed on the landowner are roughly proportional to the extent of the harm which the landowner's development project will impose on the public. 109 other than wooden walkways no wider than six feet or small wooden decks no larger than one hundred forty-four square feet on two beachfront residential lots).
103. Palazzolo v. Rhode Island, 533 U.S. 606, 614-618 (2001) (deciding that the owner of waterfront land who was allowed to construct residences on two lots that are part of a larger parcel of land has not suffered a "total taking," but nevertheless should be allowed to demonstrate whether he has suffered a "partial taking" of the larger parcel).
104. MARTINEZ, supra note 88, § § 2:18-2:19. Exaction situations arise both (a) when the government denies a land use permit as well as when it conditions the grant of a land use permit on the dedication of realty to the government, and (b) when the government demands money, as well as when it demands conveyance of realty as a condition on the grant of a land use permit. Koontz v. St. Johns River Water Mgmt. Dist., 133 S.Ct. 2586 133 S.Ct. , 2589 133 S.Ct. -93 (2013 No precise mathematical calculation is required, but the city must make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development."). The Nollan/Dolan cases also require, as a threshold matter, that the government demonstrate there is an "essential nexus" between a "legitimate state interest" and the permit conditions demanded from the landowner. Id. at 386. That requirement is easily met, however, because any police power objective falling within protection of the health, safety, welfare, and morals will suffice and the means used (the condition imposed) need only be reasonably likely to achieve it. Thus, both of
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In identifying the circumstances in which the rough proportionality standard is triggered, the U.S. Supreme Court in Dolan explained (1) if no permit had been required or sought by Mrs. Dolan, and the City had simply demanded the easements, that would be the classic direct condemnation setting, and the City could not have done so without payment; 110 (2) the City clearly could have subjected Mrs. Dolan to general zoning restrictions, even if that substantially diminished the value of her land; 111 and (3) the Court distinguished Mrs. Dolan's situation from general zoning restrictions, characterizing it as more akin to the direct condemnation scenario: 112 First, [general zoning restrictions] involved essentially legislative determinations classifying entire areas of the city, whereas here the city made an adjudicative decision to condition petitioner's application for a building permit on an individual parcel. Second, the conditions imposed were not simply a limitation on the use petitioner might make of her own parcel, but a requirement that she deed portions of the property to the city. . . . Under the well-settled doctrine of "unconstitutional conditions," the government may not require a person to give up a constitutional right-here the right to receive just compensation when property is taken for a public use-in exchange for a discretionary benefit conferred by the government where the benefit sought has little or no relationship to the property. 113 the conditions in Dolan easily met that test: the floodplain easement condition was reasonably likely to combat additional flooding caused by Mrs. Dolan's expanded hardware store and the bikepath easement condition was reasonably likely to address the additional traffic that would be generated by the expansion. Id. at 387 ("Undoubtedly, the prevention of flooding along Fanno Creek and the reduction of traffic congestion in the Central Business District qualify as the type of legitimate public purposes we have upheld. . . . It seems equally obvious that a nexus exists between preventing flooding along Fanno Creek and limiting development within the creek's 100-year floodplain."). Thus, since it is largely duplicative of deferential Due Process Clause judicial review, the "essential nexus" requirement is neither significant nor problematic for Just Compensation Clause takings analysis. Instead, it is the "rough proportionality" standard that has the real bite.
110. Id. at 384 ("Without question, had the city simply required petitioner to dedicate a strip of land along Fanno Creek for public use, rather than conditioning the grant of her permit to redevelop her property on such a dedication, a taking would have occurred.").
111. Id. at 384-85 ("Government hardly could go on if to some extent values incident to property could not be diminished without paying for every such change in the general law." (quoting Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 413 (1922) )).
112. See id. at 396 Error! Main Document Only.("Cities have long engaged in the commendable task of land use planning, made necessary by increasing urbanization, particularly in metropolitan areas such as Portland. The city's goals of reducing flooding hazards and traffic congestion, and providing for public greenways, are laudable, but there are outer limits to how this may be done. 'A strong public desire to improve the public condition [will not] warrant achieving the desire by a shorter cut than the constitutional way of paying for the change. '" (quoting Pennsylvania Coal, 260 U.S. at 416) The Nollan/Dolan rough proportionality standard cannot be fully understood without factoring in the connection between that test and the "not substantially advance-legitimate governmental objective" 114 (NSA-LGO) test for takings. The NSA-LGO test asks whether the means used by the government substantially advances the ends it seeks to achieve. 115 In Lingle v. Chevron U.S.A. Inc., 116 the U.S. Supreme Court overruled its twentyfive year history of using the NSA-LGO test on the ground that it was more of a Due Process Clause test, focused on the legitimacy of governmental action rather than a Just Compensation Clause test, focused on the burden that the government imposes on property owners. 117 The Court held that the NSA-LGO test violated separation of powers concerns by authorizing courts to second-guess legislative determinations. 118 Significantly, however, the Court held in Lingle that the Nollan/Dolan rough proportionality standard was still good law, reasoning that while the Nollan/Dolan cases "drew upon the language" of the NSA-LGO standard, they "did not apply [it] ." 119 required "rough proportionality" showing, it could not impose the easement conditions on Mrs. Dolan's permit. If the City wanted the easements, it would have to pay for them. Id. at 396 ("The city's goals of reducing flooding hazards and traffic congestion, and providing for public greenways, are laudable, but there are outer limits to how this may be done. 'A strong public desire to improve the public condition [will not] warrant achieving the desire by a shorter cut than the constitutional way of paying for the change.'" (quoting Pennsylvania Coal, 260 U.S. at 416)).
114. Agins v. City of Tiburon, 447 U.S. 255, 260 (1980) ("The application of a general zoning law to particular property effects a taking if the ordinance does not substantially advance legitimate state interests . . . ."), abrogated in part, Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 545 (2005) .
115. Error! Main Document Only. 544 U.S. 528. 117 . Id. at 540 ("There is no question that the 'substantially advances' formula was derived from due process, not takings, precedents.").
118. Id. at 544 (" [T] he 'substantially advances' formula is not only doctrinally untenable as a takings test-its application as such would also present serious practical difficulties. The Agins formula can be read to demand heightened means-ends review of virtually any regulation of private property. If so interpreted, it would require courts to scrutinize the efficacy of a vast array of state and federal regulations-a task for which courts are not well suited. Moreover, it would empower-and might often require-courts to substitute their predictive judgments for those of elected legislatures and expert agencies.").
119. Id. at 546. The Court further distinguished the Nollan/Dolan decisions by noting that both cases involved "adjudicative land-use exactions-specifically, government demands that a landowner dedicate an easement allowing public access to her property as a condition of obtaining a development permit." Id. The Court held that in those cases, it was the burden on the landowner that was relevant and decisive: " [B] The Nollan/Dolan rough proportionality standard also cannot be fully understood without an appreciation of its connection to the distinction between governmental prevention of imposition of harms on the public by private development projects, on the one hand, and governmental extraction of benefits to be conferred on the public from private development projects, on the other. 120 This "harm prevention-benefits extraction" distinction also was soundly rejected as a takings test by the U.S. Supreme Court in Lucas v. South Carolina Coastal Council, 121 where the Court emphasized that the distinction between "harm-preventing" and "benefit-conferring" regulation is often in the eye of the beholder. It is quite possible, for example, to describe in either fashion the ecological, economic, and esthetic concerns that inspired the South Carolina Legislature in the present case. One could say that imposing a servitude on Lucas's land is necessary in order to prevent his use of it from "harming" South Carolina's ecological resources; or, instead, in order to achieve the "benefits" of an ecological preserve. 122
B. Basic Experiences, Idealized Cognitive Models, and Related Metaphors Which Takings Doctrine May Embody
The structure of the conventional takings tests reflects a profound division between people's property, on the one hand, and governmental action that affects that property, on the other. This conceptualization of the takings problem casts the government in the role of actor in relation to people's property as the object. It reveals an alienation from government that may be an elaboration of a basic experience that government is "out a special application of the "doctrine of unconstitutional conditions," which provides that "the government may not require a person to give up a constitutional right-here the right to receive just compensation when property is taken for a public use-in exchange for a discretionary benefit conferred by the government where the benefit has little or no relationship to the property." Id. at 547 (quoting Dolan v. City of Tigard, 512 U.S. 374, 385 (1994) there," acting on individual interests, and is often not benign. The idealized cognitive model that these basic experiences inform is the public-private distinction. 123 Under the public-private distinction model, there is a domain of private existence distinct from government within which we are substantially free from constraints that are socially defined. 124 Within that private sphere, at least in an idealized sense, every person is a law unto himself or herself. 125 The metaphors that derive from the public-private dichotomy reinforce its binary character: we attack governmental action "on its face," attempting to invalidate it in all circumstances, or we attack governmental action "as applied," whereby we try to check governmental power in specific circumstances. REV. 1349 REV. (1982 (demonstrating amusingly that the public-private distinction is unworkable). This debate notwithstanding, the accepted wisdom is that purely private action is not subject to constitutional constraint: "Where an ordinary mortal is concerned, we can discern a value in preserving a sphere, free from state influence, in which he or she may be arbitrary, capricious, and prejudicial." Stone, supra, at 1489. Professor Brest, however, has demonstrated the fundamental connection between the state action doctrine and the natural rights theory of property; the state action doctrine prevents examination of assertions of private power in the name of rights to property existing independently of government. Paul Brest, State Action and Liberal Theory: A Casenote on Flagg Brothers v. Brooks, 130 U. PA. L. REV. 1296 REV. , 1299 REV. -1300 REV. (1982 . See also Frug, supra note 24, at 1128-49 (1980) (discussing both traditional and modernist critiques of the "private"-ness of the power of private corporations).
125. But see Emp't Div. v. Smith, 494 U.S. 872, 876 (1990) (using peyote for religious reasons, which properly prohibited by state law of general application, was upheld as basis for denial of unemployment benefits).
126. The Court in Keystone Bituminous Coal Ass 'n v. DeBenedictis, 480 U.S. 470, 493-94 (1987) , expressly distinguished Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922) on that basis:
The second factor that distinguishes this case from Pennsylvania Coal is the finding in that case that the Kohler Act made mining of "certain coal" commercially impracticable. In this case, by contrast, petitioners have not shown any deprivation significant enough to satisfy the heavy burden placed upon one alleging a regulatory taking. . . . The posture of the case is critical because we have recognized an important distinction between a claim that the mere enactment of a statute constitutes a taking and a claim that the particular impact of government action on a specific piece of property requires the payment of just compensation. DeBenedictis, 480 U.S. at 493-94. The basic experience that government is "out there" acting on private interests is a constraining foundation upon which to build a workable takings doctrine. It casts individuals as alienated from government. This is not necessarily bad, if it keeps government from oppressing its citizens. Unfortunately, and more perniciously, such a basic experience simultaneously places a value on people according to their net economic worth. Thus, Donald Trump is probably glad that there is a sphere of private sovereignty in which government cannot intrude. He can gold-plate the bathtub spigots on his yacht without governmental constraint. The average welfare recipient may not be so content to know that her lack of income or assets means government can dictate what she must eat, where she must sleep, whether she must work, what she can buy, and where she can buy it. 127 For the welfare recipient, there is no protective "property" sphere. There is only grudgingly conferred minimal survival, and often not even that. 128 The two questions posed by the takings problem are really one: " [U] nder what circumstances is government justified in expanding, contracting or even completely eliminating private expectations?" 129 This conceptualization of the takings problem is premised on a basic experience The distinction has also been elaborated as highly significant in the due process field. For example, in Vill. of Euclid v. Ambler Realty Co., the Court was asked whether the Due Process Clause prohibited the enactment of a zoning ordinance, which had the effect of depriving a property owner from making the most profitable use of its property. In sustaining the ordinance, the Court emphasized that invalidation of statutes on their face was less likely than in "as applied" situations under the Due Process Clause. See Vill. of Euclid v. Ambler Realty Co., 272 U.S. 365, 387 (1926) . As if by contrast, in Nectow v. City of Cambridge, the Court confronted an "as applied" situation in which a zoning ordinance restricted a property owner to using a 100-foot portion of its property for residential uses even though no public harm or benefit would have resulted from allowing the property owner to use the portion for industrial purposes. The remainder of the property was zoned for industrial uses, and that side of the property was almost entirely surrounded by industrial uses. In that circumstance, the Court invalidated the application of the ordinance as a violation of Due Process. See 277 U. S. 183, 185-89 (1928 that does not differentiate in hard, dichotomous terms between private property and government. That alternative basic experience is that a legal claim to property is an appeal to the coercive power of the State. 130 Thus, I cannot use, transfer, or exclude others from something I call mine unless the State will support my claim against others through the force of its administrative officers, courts, and police. Accordingly, that which I would call mine is but an assertion that if my claim is challenged, the State will stand behind me. The State and I are one, or so I would hope, whenever I make claims that I would like to have others take seriously. We may refer to this as an "integrated citizen" basic experience to differentiate it from the "alienated citizen" basic experience that is perhaps reflected in prevalent takings doctrine. An idealized cognitive model elaborating on that alternative basic experience would reject the public-private distinction and instead adopt any number of analytical structures. Duncan Kennedy suggests that we may consider a continuum, rather than the strict dichotomy inherent in the public-private distinction. 131 According to a continuum cognitive model, we might view any particular case as located along a line, in relation to private prerogative on one extreme and governmental interests on the other. Where any particular case would fall along that spectrum would depend on the factors that we consider important.
Alternatively, we can look at property rights in terms of the functions that such rights fulfill. 132 These are the "general use" function, which is integral to self-expression, development, production, and survival; the "welfare" function, intended to secure an individual a meaningful life beyond mere survival; the "protection" function, which shields people from exploitation by others; the "allocative" function, which assures people a share of resources sufficient to allow them to participate meaningfully in the political process; and the "sovereignty" function, which confers upon owners the power to influence others through control of the terms under which property will be exchanged. 133 Another alternative cognitive model suggested by Kennedy focuses on functional considerations that also inhere in a loop model. According to Issue 3] A COGNITIVE SCIENCE APPROACH TO TAKINGS 495 that cognitive structure, two situations apparently most unlike each other may actually be closely related, and therefore should be treated similarly for legal purposes. 134 Kennedy's illustrative examples involve family matters. For example, we view questions about what values we will teach our children as among the most intimate matters of our lives, and into which government should not intrude. On the other hand, if a parent were periodically lashing a child with a bullwhip in order to get him or her to mind, government intervention would be a necessary and foregone conclusion. By using a functional approach in a loop cognitive model, we might not currently end up with resolutions through the conventional takings doctrine, as resolutions will depend on the functions we consider important and the hierarchical ordering among those functions. Thus, for example, suppose a statute prohibited Donald Trump from gold-plating his faucets. Suppose further that we adopt a standard of judicial review that incorporates Duncan Kennedy's loop model, with substantive considerations derived from the functional approach posed by this Article (Martinez-Kennedy standard of judicial review). Such judicial review might conclude that he may have little general use function interest in gold faucets, because they may be only minimally important to his development, production, or survival, though they may be a means of self-expression. They are probably not necessary to secure a meaningful life, so the welfare function is probably not involved. 135 They are not necessary to shield him from exploitation by others, so the protective function also is probably not involved. And they are probably not necessary to assure him meaningful participation in the political process, so the allocative function is not involved. Only the sovereignty function is arguably involved, since it represents control of those who sell gold-plated spigots, and since otherwise there would be no market for them to sell their wares. The question would then become whether this is a sufficient ground to allow the state to prevent Trump from gold-plating his spigots. 136 134. The classic examples are probably love and hate, two apparently opposite emotions that share many characteristics.
135. The welfare function may also incorporate the expectation of rewards or profit as incentives to productive effort that is socially beneficial. Preventing Donald Trump from gilding his spigots may demoralize him and others from making enough money to be able to afford to pay to gild spigots, but the social utility of such incentives probably does not justify giving this consideration much weight. For a discussion of demoralization costs, see Frank I. Michelman, Property, Utility, and Fairness: Comments on the Ethical Foundations of "Just Compensation" Law, 80 HARV. L. REV. 1165 REV. , 1214 REV. (1967 In contrast, suppose a state statute reduces a welfare recipient's aid dollar for dollar for whatever money she earns by working. Judicial review using the Martinez-Kennedy standard of judicial review might conclude that her general use function is arguably not involved, since her net level of support will remain the same. Her welfare function is probably involved because mere survival is not sufficient for human happiness. The exploitation function is involved, since she would be subject to exploitation by those who would threaten to inform the welfare department if she tried to work without telling the welfare agency. The allocative function may not be involved, since she would perhaps be better able to participate in the political process if she were not working, and the statute encourages her not to do so. And, finally, the sovereignty function would probably not be involved, since she would have no significant property with which to influence others in any event. The question, again, would become whether this constellation of functions suffices to prevent government from prohibiting her from working without experiencing a commensurate reduction in her welfare aid.
The continuum and loop alternative cognitive models, enriched by a functional analysis, generate different metaphors than under contemporary takings doctrine. Under these conceptualizations, one can legitimately ask whether governmental conduct affecting individuals is jeopardizing the individual's civilized existence in an enlightened society, or whether government improperly treads upon the important objectives, in functional terms, for which we have property in society. Such questions would not necessarily be possible under current formulations of the takings problem. And the alternative formulations suggested here would not be possible without a cognitive approach to takings doctrine.
Conclusion: Possible Evolution of the Takings Doctrine in Cognitive Terms
As reflected in the prevailing standard of judicial review for takings cases, contemporary takings doctrine is a captive of the public-private distinction. Although there have been efforts to suggest alternative views, such reformulations operate within the strictures of current legal doctrine. The advantage of cognitive modeling is that the terms of the discussion are transformed into an altogether different form of discourse. Whether takings 526 U.S. 687, 702-14 (1999) (demonstrating that a jury trial in takings cases is narrowly defined; whether a legitimate governmental objective is involved is question of law, while the question of whether the means used substantially advances the legitimate governmental objective is question of fact).
Issue 3]
A COGNITIVE SCIENCE APPROACH TO TAKINGS 497 doctrine evolves through consideration and adoption of alternative basic experiences, cognitive models, and elaborated metaphors depends, in large part, on whether the terminology and propositions of cognitive science become part of accepted legal thinking. The cutting edge of the changes, however, will be embodied in modified standards of judicial review.
